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(1]  Iheard argument in this matter on July 2, 2009 at the conclusion of which I dismissed the
motion with reasons to follow. These are those reasons.

[2]  Members of the Indalex Supplemental Executive Retirernent Plan or “SERP”, (referred to
collectively as the “SERP Group™) brought this motion for an order requiring the Indalex
Applicants to reinstate payment of supplemental pension benefits retroactive to April 2009,

[3]  The motion is opposed by the Indalex Applicants, the Noteholders and by the DIP
Lender. Counsel to the DIP Lender submits that if these payments are made, they would
constitute an event of default under the DIP Agreement. Such payments would need the consent
or waiver from the DIP Lender which counsel submits, is not forthcoming.

{41 ~ The SERP Group have a contractual entitlement to pension benefits under the
Supplemental Retirement Plan for exccutive employces of Indalex Limited and associated
companies (the “Supplemental Plan™),

(3] The Supplemental Plan is an unfunded and non-registered supplemental pension plan.
Benefits under the Supplemental Plan are paid out of the general revenues of the Indalex
Applicants.

6]  Immediately after filing for CCAA protection on April 3, 2009, the Indalex Applicants
informed the SERP Group that their supplemental pension benefits were being stopped.

[71  The situation confronting members of the SERP Group is very similar to that faced by
certain former employees of Nortel Networks (“Former Nortel Employees”) who recently
brought a motion requesting an order requiring the Applicants in Nortel’s CCAA proceedings ‘
{the “Nortel Applicants™) to make payments which the Nortel Applicants were contractually
obligated to pay to Former Nortel Employees, relating to the Transitional Retirement Allowance
and any pension benefit payments Former Nortel Employees were entitled to receive in excess of
the pension plan. The motion was dismissed. (See Nortel Networks Corp., Re 2009
CarswellOnt. 3583).

[8]  Thereasons provided for the dismissal of the motion of the Former Nortcl Employees are
applicable to this case.

(9] SERP payments are based on services provided to Indalex prior to April 2009, These
obligations are, in my view, pre-filing unsecured obligations. A breach of the SERP payment
obligations gives rise to an unsecured claim of the SERP Group against the Indalex Applicants.
The SERP Group is stayed from enforcing these payment oblj gations.

[10] The SERP Group has not established that they arc entitled to any priority with respect to
their SERP benefits and there is, in my view, no basis in principle, to treat the SERP Group
differently than any other unsecured creditors of the Indalex Applicants. The reinstatement of
the SERP payments would, in my view, reprcsent an improper re-ordering of the existing priority
regime,
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[11] The Amended and Restated Order authorizes the Indalex Applicants to pay all reasoneble
expenses incurred by the Indalex Applicants in carrying on their business in the ordinary course.
SERP payments are not, in my view, payments required to carry on the business and,
accordingly, the Indalex Applicants are not authorized to pay the monthly SERP payments.

{12]  In certam CCAA proceedings, the court has granted relief to permit payment of pre-filing
unsecured debt. However, in these cases, such payments have for the most part, been considered
to be crucial to the ongoing business of the debtor company. In this case, the Indalex Applicants
are secking a going concern solution for the benefit of all stakeholders and their resources should
be used for such purposes. I have not been persuaded that the SERP payments are crucial to the
ongoing business of the Indalex Applicants and such payments offer no apparent benefit to the
Indalex Applicants. (Re Nortel, supra, at paragraphs 80 and 86.)

[13] The SERP Group submits that there are hardship issues that should be taken into account.
In Nortel, a hardship exception was made. However, the Nortel exception was predicated, in
part, on the reasonable expectation that there will be a meaningful distribution to unsecured
creditors, including the Former Nortel Employees, The Nortel hardship exception recognizes
that any distribution would represent an advance on the general distribution, The situation facing
the Indalex Applicants is different. The Indalex Applicants have significant secured creditors
and unlike the situation in Nortel, it is premature to comment on the prospects of any meaningful
distribution to unsecured creditors.

[14] Counsel to SERP Group also submitted that CCAA protection in this case had been
obtained for a company that was liquidating its assets, Counsel for the SERP Group submitted
that Indalex had put itself up for sale and commenced a “marketing process” and as such it was
not restructuring, rather, it was selling itself. This led to the submission that the cutting of
benefits payable to the SERP Group was not neccssary or justified for the sale of the company
under the CCAA,

[151 T fail to see the rclevance of this submission. At the present time, the Applicants are
properly under CCAA protection. No motion has been brought to challenge the appropriateness
of the CCAA proceedings and, in my view, nothing in the CCAA precludes the ability of a
debtor applicant to sell its assets, Sec Re Nortel Networks Corporation ~ endorsement released
July 23, 2009 on this point.

[16]  Finally, counsel to SERP Group placed emphasis on the fact that the amount required to
satisfy the obligations to SERP Group is not significant, While this submission may be attractive
on the surface, to give effect to this argument would violate a fundamental tenet of insolvency
law, namely, that all unsecured creditors reccive equal treatment. In my vicw, there is no basis
to prefer the SERP Group or, indeed, any retired executive who is entitled to SERP payments in
priority to other unsecured creditors.

[17]  Counsel to SERP Group also relied upon Doman [ndustries et al (2004) B.C.8.C, 7333
for the proposition that, the fact that a company can reduce its costs if it can terminate contracts,
is not suffictent for a CCAA court to authorize the termination of the contract, In Doman, supra,
the point at issue concerned licences under the Forest Aet which created the concept of
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replaceable contracts. Doman held certain licences. As noted by Tysoe J. (as he then was), at
paragraph 7, a replaceable contract is a form of evergreen contract which contains statutorily
mandated provisions, the most important of which is that the licence holder must offer 2 new or
replacement contract to the contractor upon each expiry of the term of the contract as long as the
contractor is not in default under the contract. That is not the situation in this case. The
contractual situation in Doman, supra, is not, in my view, comparable to this case. Doman is
clcarly distinguishable on the facts,

[18] For the forgoing reasons, the motion of SERP Group for reinstatement of SERP benefits
is dismissed.
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"MORAWETZ T
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